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June 24, 2022 
 
Ms. Vicki Walker 
Director 
Oregon Department of State Lands 
775 Summer St. NE, Suite 100 
Salem, OR 97301-1279 
 
 RE: Oregon Administrative Rules 141-145-0000 to -0090 
 
Dear Director Walker: 
 
On behalf of Oregon Business & Industry, I am writing to request agency review of the rules 
governing the management of state-owned submerged and submersible land subject to 
remediation and habitat restoration (OAR 141-145). Oregon Business & Industry (OBI) is a 
statewide general business association representing 1,600 members who collectively employ 
more than 250,000 Oregonians in a wide variety of sectors and from all parts of our state. 
 
A number of our members are businesses that could be liable for the cleanup and remediation 
costs in the Portland Harbor Superfund Site (PHSS). When the United States Environmental 
Protection Agency (EPA) adopted its Record of Decision (ROD) preferred alternative in 2017, it 
estimated that the total potential cleanup cost of the PHSS was an undiscounted $1.7 billion. 
Many believe this estimate is low and the ultimate cost of the cleanup could be more than 
double that amount.  
 
In late-2010, long before the parameters of the cleanup required by the ROD alternative was 
understood and months before the Draft Final Remedial Investigation/Feasibility Study (RI/FS) 
report  was completed, the State Land Board authorized the Oregon Department of State Lands 
(DSL) to begin a process of adopting rules relating to the granting of access authorizations, 
leases, and easements for activities on state-owned submerged and submersible lands where 
those activities are conducted pursuant to an order issued by the EPA or the Oregon 
Department of Environmental Quality. Those rules are known as the Division 145 rules. In late 
2011, the DSL appointed a rulemaking advisory committee (RAC) and held a number of RAC 
meetings in 2012 where draft rules were discussed. Finally, in early 2014, the State Land Board 
adopted the above referenced rules before knowing EPA’s cleanup requirements or the 
potential cost of the remedy.  
 
Oregon Revised Statute 183.405 requires that state agencies, within five years of adopting an 
administrative rule, perform a review and issue a report, in part, determining: whether the rule 
has had its intended effect and whether the anticipated fiscal impact of the rule was under- or 
overestimated. The report is to be provided to the Secretary of State and members of the RAC. 
While OBI was not in existence in 2012, our predecessor organization, Associated Oregon 
Industries, did have representatives on the RAC. We are not aware of ever receiving this report. 
If the review was completed, we request a copy of the report. If it was not, we respectfully 
request that the DSL conduct the statutorily required review and provide OBI with the results.  
 
The Portland Harbor Cleanup is moving from investigation and feasibility studies to carrying out 
the remedial activities such as dredging, capping and monitoring. The ROD calls for active 
remediation of capping and dredging over 365 acres within the PHSS. Since the 2014 rule 



adoption, OBI is aware of a few instances where the DSL argued for imposing fees greater than 
$1 Million per acre of capped river bottom. It is conceivable that the application of the rule 
across the entire PHSS could result in hundreds of millions of dollars of additional cost. 
 
When the state first conceived the Division 145 rules, the scope and extent of the PHSS 
cleanup could not have been understood: the RI/FS was not complete and the ROD was years 
away from being issued. Now that the scope is understood, OBI believes DSL significantly 
underestimated the potential cost of its rule on regulated parties. Moreover, as the PHSS 
remedial action phase begins, it is clear that the site diminishment impact scale embedded in 
the rule lacks the sophistication to evaluate the various institutional controls that may be utilized 
to protect the public, and the remedy, as these controls are still being developed in a 
cooperative effort that includes the state, the City of Portland and the EPA.  

 
We have heard from some of our members involved in the PHSS who have serious concerns 
that the current Division 145 rules, as applied, will add exceptional costs to an already 
expensive process – a process that has the restoration of state-owned lands as its ultimate goal 
and for which the state itself likely bears a significant share of responsibility.  
 
We believe that a wholesale review of these rules, pursuant to ORS 183.405 is a prudent and 
timely action, given the status of the PHSS work. We request that DSL carry out the review 
within 90 days of the date of receipt of this letter. 

 
Sincerely, 

 
Sharla Moffett 
Director 
Energy, Environment, Natural Resources & Infrastructure 
 
 
 

 

 

 


